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OFFICE OF

THE ATTORNEY GENERAL

AvsTIN, TEXAS

& RICE DANIEL March 6, 1947
} " ATTORNEY GENERAL

Hon. Ernest 0. Thompson, Cheirmen
Railroed Commission of Texas
Austin, Texss Opinion No. V74

Re: Applicstion of Attorney
Genersl's Opinion No.
0-3181 dsted March 24,
1941, to fects of pend-
ing Rule 37 csse in Hew-
Dear Sir: kins Townsite.

This is in response to the request contained
in your letter of February 10, 1947, for sn opinion of
this office whether the genersl rule set forth in snswer
to question "9" of Attorney Genersl's Opinion No. 0-3181,
dated Merch 24, 1941, spplies to the fects of & pending
Rule 37 {well spscing) cese involving lands in the Haw-
kins Townsite.

In snswer to question "9", this office held in
Attorney General's Opinion No. 3181 thet &s & genersl
rule, where an individusl owns lands on each side of a

putlic street or road "dedicated &s such (for) many years',

ownership extends to the minerals under the street or
road. To gquote from the opinion:

"4 conveyance of a lot bordering on a
streen or alley ordinarily passes title to
the ¢enter of the street or alley, subject
to the public's essement, unless a contrary
intention 13 expressed in plein and unequlvo-
cgal terms. ¥ * ¥ 3ince the two iots and the
street together constitute one continuous
tract, so far as the ownership of the minerasls
1g concerned, the street sud the two lots must
be conzidered together in devermining whether
A" 12 entitled to a permlt to drill & well
to prevent the confiscation of his property."

You have underscored thet poriion of the copin-
ion polniing cut that:
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"EBxceptional csses may arlse where the
grantor did nct own sny luterest in the
land covered by the road or street, and
in such cases, of course, the purchsser
of the lot would not by auch conveysnce
acqulre sny title in the lsnd covered ty
the road or street.”

The rule of the Attorney Genersl'a onl
of Mamch 28, 1941, sssumes importance ia the ing
csre In determining whether ths Commissicn's rul
sgainst subdivisions cof May 29, 1934, =zpplies. Ths
Commission's spacing rile for the Hewkins Pleld, =229
the rule agalnst subdivisions provide:

"Wo well shell be drilled heresfter for
0ll and gas cr elther of them nesrer thsao
nine hundred thirty-three (933) feet to
any other completed or drilliag well on
the same or adjoining tract or farm, and
nc well shall be drillied nearer than four
hundred sixty-six (4€6) feet to any pro-
perty line, lease line or subdivislion
line; provided thst, subject to the fur-
ther provisfons hereof, the Commission,
in order to prevent waste or to prevent
the confiscation of property, will grant
exceptions to permit drilling within
shorter distances than sbove pre3c¢cribed
whenever the Commlssion shall determine
that such excepltions are necessegry elther
to prevent waste or To prevent the con-
fiscatlon of property. » * *"(Ewphfsis
supplled)

"TT IS ORDERED by the Raeilrosd Commizsion
of Texss, thst in spplylng Rule 37 {Space
ing Rule) of State-wide applicstion &nd
in spplying every rule wlth relastion to
gpacing in every ficld in this Steste, no
dubdivision of property msde subseguent
to the adoption of the origlimel spacing
riale will be consldered 1n determining
vhether or not eny property 1s belng con-
fizcsred within flie terms of such spacing
rule, and no Tundi-islion of property will
be repgarded in epplying such spaclng rule
or 1n deteryininz ihe natter of confiscs-
tion L7 such subdivision took plsce subss.
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quent to the promulgation and adoption
of the originsl spacing rule."

In the case pending before you, applicant's
lessor owns Lots @ and 10 in Block 7 of the Havkins
Townsite, the lsnd upon which & well permit 1s spplied
for under the confiscation exception to the spacing
rule, end also owns one and 8 fractlon acres of land
directly north of spplicant's trect, but sepereted from
applicant's tract by & public street or rosd of the Town
of Hawkina, known az Forest Avenue. The two tracts of
lsnd north and south of Forest Avenue were lessed sep-~
8retely by epplicant's lessor to different lessees. Lots
9 and 10 combined are too smsll to permit drilling with-
in the distences from lease lines set forth in the spaclag
rule. Applicant and his lessor clalm rot to own the land
underlylng Forest Avenue, and therefore cleim to be en-
titled, under the confiscatlion exception to the spacing
rule, to at lesst one well permit on combined lots 9
and 10 under the well establlished rule of Dalley v. Rall-
rogd Commission, 133 S.W. (2d) 219, writ refused, 8nd
numerous other cases, so holding.

Those protesting the granting of the well per-
mit contend, on the other hand, that since the applicant's
lessor owns land on each side of Forest Avenue, the gen-
€ral rule snnounced by the Attorney Genersl's Opinion No.
0-3131, question 9, spplies so that when the applicant's
lessor lessed the tracts north snd south of Forest 4Avenue
separately to different lessees, the Commission's rule
of Mey 29, 1934, sgeinst subdivizions was Infringed. As
you know, it is well settled thst no subdivision lessee
1s entitled a3 8 matter of right to & well permit under
the confiscation exception (Reilrosd Commission v. Miller,
165 S W. (24) 504). 1In such cases it 1s the Commisslion's
duty to entertsin sn aspplicestion upon the entire land
ares as 1t exlsted prior to subdlvision, and to locate
the well upon thst portlon of the entire tract as may best
comport with conservstion practices. See fttorney Gen-
eral's Opinion No. 0-7046-4, dated Merch 2, 1946,

The gmerneral rule set forth in Attorney Genersl's
Opinion No. 0.3171, is, &s stated by the court in Gold-

smith v. Humble 0il & Refining Company {(Texas Supréme
Tourt, February 19, 1947, unreported &8s yet)s

"¥ *» # prged upon the well estsblished
general ruiz applied in Rio Brave 01l
Company v. Weed, 121 Texas 427, 50 3.W.
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2d 1030, which wsa followed In later
declslions, that when & conveyonce 1s
made of 8 lot or & tract cof leand a-
butting upon & street or highway, the
fee to which b=longs tc the owner of
the sbuttling lsnud, 8 presumption i3
Iindulzed thset the grantor Intended to
convey the fee to the center of the
street or highway, or 8ll of it de-
pending cpon the circuwmstances unless
& contrery Intention Iz shown. Cox v.
Campbell, 135 Texas 423, 143 S.W. 24
361; Csentley v. GQulf Production Co.,
135 T=xas 339, 143 S.W. 28 912."

The rule hss been termed "8 rule cof con-
struction, and not an sbsolute rule of law”, 11 C.J.S.
582, B 35, to deterwine the intention of the parties
to conveyances. There sre many quaelifications to the
rule, one of which, a3 peolnted out by the writer of
Opinion No. 0-3181, is that the grsntor to the deed
must have owned the land covered by the rosd or street
8t the tlme of his cceonveyance, or else title tc such
area could not psss to the grantee. Day v. Chambers,
62 Tex. 190, Roberts v. Shell Pipeliné Covrporation,
175 S.W. (2d4)7I06. Frcam the recent oplnion of the
Supreme Court in the Goldsmith case, it 1s apparent
that there sre other gualificstlicns. In order to
raise the presumption, the deed or conveyance wmust
make reference to & rosd, psssagevay, or olley {or ros-
81ibly to & map or plat showlng & rosd, passagewsy, ¢r
alley); 2nd, as stated by thz Court:

"But more ilmportsnt to support the rre-
STRPTTON 18 THE EXITTeTne oI 5 HIBHWET,
FLTeet O pasiapevay 1o wnioh there 1F

en esgement at the time whepn the deed is.
made. We have fourd nc case applving the
presumptlion when the conveyance makes no
reference to 8 highway, street or passagse~
way &nd when, 8t the time the deed 1S sXe-
cuted, the land conveyed is not bounded by
5 nlehway, streat or passageway in which an
egsement, h8s been created or scgulred.’
iErvphesis suprliied)

Thae Court then proceeded to hold thet since no
gtreet, road, or slley was shown to have existed in 1880
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when the land Iin que was conveyed, there was no

8 on
occasion to indulge the presumption merely because o
g8treet or slley wes shown to have exlsted at z later
date. In reaching this result the court relied upon
the authority of Ralelgh-Hayward Co. v. Hull, 167
Wash. 39, 8 Pac. (2d) $80. 1In cthat case aLﬁhougn the
land was conveyed by lot and block number by refer-
ence to g8 plat showing the street sree in question,
it was held that =since the street was not In existence
8t the time of the conveyance, no title to the street
eres passed to the grantee. This rule is also stated
in 11 Corpus Juris Secundum, § 35 et page 3}ﬂ; and see
Perry v. Ball, Tex. Civ. App., 113 S.W. 532, end Peo~
ples v. Smith Brothers, 65 S.W. (2d4) 777, writ dismiss-

g
U .

From the foregoing we gather that to support
the presumptlon of title stated ss the genersl rule in
Opinion No. 0-3131, the following must sppesr: {(1)That
the grantor owned the land beneath the roasd, street,or
alley at the time of the conveysnce; (2) that the deed
refer to a8 road, street, or slley, or to & plat show-
ing an sbutting road, qtreet or alley; (3) that the

road, street, or allez be in existence 8t the time cof

the conveyance; and that it 1g the first conveyance
by & grantor of his land bordering on & rosd, street,
or alley, the fee to Vhich ig also owned by him, thet
controls, and not subsequent conveyances. With these
rules in mind we shall review the facts which sre be-
fore you as we have goathered them from your letter and
from your files 31,5%4, 31,642, 32,180, 32,747 and
32,747-4.

In 1970 J. P. Blackburn end wife conveyed
320 scres of lsnd Iin the Brewer Survey, Wood County,
Texas, to A. A. Blackburn and wife. OQf thiz 320 ascres
A. A. Blackburn and wife theresfter conveyed 20 spres
to the Texss & Pascific Reilway Compeny in 1873. Some-
time after that date, the exact dste not being shown,
the Texas & Pacific Railwsy Company plastted, or en-
deavored to plat, the 90 acres into lots, blocks, and
streets a2 the Townsite of Hawkins. The res=on that
the exasct date of the platting of the Hawkins Townsite
is not in evidence, it appears, 1s that the Courthouse
at Wood County purned 1n December, 1578, and all records
Vere destroyed. The onxy preqently recorded plat of the
Townsite iz one flied for record u,y the Tcaus & Pacific
Railwey Company in the year 1909. The resson 1t is
stated thst <he Texas & Pacific Reilway Compsny "en-
deavored tc plst the ninety acres" is that {t appesars
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undisputsd in the evidencs bhefcore you thst {he Tovn-
site ares shown on the ploat filed by the Texss &
Pazific Reilwesy Compeny in 18G5 18 not the exelt S0
gcre: dseded to the Rallwsy Coipany In 1G72.

The 99 scres conveyed to the railway In
1773 came out of the Southeast quarter of the Brewer
Survey, the north beundary line of which quarter was
tre north boundary line of A.A. Blackburn's 320-acre
tract. The conveyance to the Railway Coupsnvy by

‘Blazkhuarn of the 90-acre tract 44d not follow this

north boundsry lline, however, bhut ran to the south
thereof, leaving in Blsckburn a triangular trsct of
gporoximetely 5 scres bounded by the north-west llne
of the Texas and Pacific Rellwsy Company 9G~acre
tract, by the esstern boundary line of the Bleckhurn
tract, end by the northern boundsry line of the ori-

LR o iamd

ginsl 320-acre Blackburn tract. Within this triangu-
lar S5-scre tract lies the spplicsnt's trect &nd For-
est Avenue, seperating his other lands tc the north.

It is ccntended by the protsstent that zome-
time after the criginal dedicsticn plet of the Texes &
Pascilfic Rellway Company wss filed {(the date of which
is nct shown in evidence), the Rellwey Company soid
Lots @ and 10 of Block 7, applicsnt's tract to somecns.
T¢ guote from protestant's motlion for reheiricg, your
file Ne. 31,642;

"Petitioner does not Know tne exsct
cf this ccnveyanse nor Lo Whem 1T wza ma

ed by fire. This dezd urder the lsws of Texso
operated to convey the fee title to that portiom
of Forest Street abutting (Lots ¢ end 10), to
the grantee subject to the egsemsnt in favor of
the public." B '

Applicant, on the other hend, proved that Lots
G and 10 come to his lessor in 2 chain of title from C.
A. Hargett snd his wife, B. L. Hargett, under a deed, of.
fered in evidence, dsted Februsry 21, 1896. It wes un-
contradicted thet "B.L. Hargett" was Beulsh L. Hargett,
the dsughter of A.A. Blackburn and wife, Jane E. Black-
turn. Applicent therefore contended that since there wa
nothing in the record to show that the Hargsetis acquires
title to Lots @ and 10, Block 7, from the T. & P., it
mgt be sazumed that tltie was acquired by Mra. Bargett

W
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by descent or by will from her father, A.A. Blackburn.
Parenthetically, it 1s the writer's opinion that 1t
would be more loglcal to assume that Beulah Blsckburn
Hargett sacquired the property elther by descent or de-
vize from her fether than 1t would be to assume thst
her father sold the property to the T. & P. Rallweay
Company who then in turn sold to his dsughter.

The date of A. A. Blackburn's death w&s not
Shown; nor wes the existence of 8 road, street, or al-
ley shown at such time or st any time between the year
1873 (when Blackburn conveyed the 90-acre tract to the
T. & P. Ry. Co.) and 1896 (when Mrs. Hargett conveyed
the property to & grantee in applicant's lessor's chain
of title). The first deate proved of the exlstence of
Forest Avenue, or sauy street, rosd, or slley in its
plece 1s the year 1909 when the Railway Compsny flled
its plat of the Hawkins Townsite showing Forest Avenue.
In this connectlion we quote from your letter:

"No evidence 1s found in the record thet
Forest Avenue was in fact s street in 1896 or
at any time previous thereto."

Bszed upon the record made 1in the case, we
have concluded that the facts necessary to glve rise to
the presumption of law steted ss a generel rule in At-
torney Genersl's Oplnion No. 0-3181, are not in evidence
before you. Under the protestant!s theory this presump-
tion could only srise in connection with the slleged miss -
ing deed of Lots Q and 10, Block 7, from the T. & P.
Railway Company to 8 grantee or grantees unknown aud glven
8t an unknown date, but presumebly between the yesrs 1873
vhen the T. & P. Railway Compsny acquired the 90-acre
tract from Biasckburn and the yesr 1895 when Mrs. Hargett
8snd her husband conveyed the property. Protestznt cannot
Produce this deed, it is alleged, by reason of the Wood
County deed records being destrdyed in a fire in 1878.
In the absence of this deed we cennot determine whether
the grantor did or did not intend to convey the land ares
under the slleged street.

Protestant's theory of the case, in order to
prevail, and fell within the general rule of Opinlon Ro.
0-3181, should be supported by: (1) Surveying evidence
thet the deed from &.4. Biackburn to the Rallwsy Company
did in fact cover the road ares of Forest Avenue; (2
fome character of evidence of the exlstence and date of
the alleged missing deed from the Texss & Pecific Rallway

[ S

s il i e om



i

.‘?d_ .

i

1

LA
-

o

Hon. Ernest 0. Thompson - Page 8, V-T4

Compsny to grantors in the Hsrgett chein of title; (3)
and, 83 regquired by the most recent expression of the
Supreme Court in the Goldsmith case, evidence of the

existence in fact of & public roed, street, or slley

on the dste of the slleged wissing conveyance.

Applicent's theory of the csse, 1ln order to
be complete, should be supplemented by some charscter
of evidence of the means whereby the Hargetts acquir-
ed the applicant's property from the Blackburns ?ei—
ther by descent, will, or deed); and if by descent or
will, the dste of Blackburn's desth, sud the non-ex-
Istence of & public rosd, street, or alley 8long the
8res now known as Forest Avenue on such dete.

The Goldsmith cese was decided by the Sue
preme Court on Februdry 19, 1947, and it is evident
that the cese before you was not developed under the
rule hended down in that decision. In view of this,
the undeveloped facts, and the recent decisions of
the SupremeBCourt %n Thomas v. Steanolind 01l & Gsas
Company, 198 3.W. (2d , 8D rapp v. oheli Qi1
Comggnz, 108 S.W. (QG; 24 piving finality to fact

ndings of the Commission unless clesrly unreason~
sble, arbitrsry, or capricious, It may be thst you
will conclude that 1t would impose an unfelr burden
on either the protestant or the appiicant to send
either to court on the bssis of the record 8s it now
stends with the weight of your prezamed fact findings
on these undeveloped issues agsinst the psrty Losing
before the Commission.

Should you so conclude, 1t 1s respectfully
suggested that you recelve additionsl evidence from
the psrties 28 outlined 1n this opinion.

SUMMARY

(1) The general rule stated in Opln-
jon No. 0-3181 to the effect thet where an
individugal owns land on each side of & pub-
1lic street, roed, or slley, he 1s ordinar-
1ly presumed to own the fee to the street,
subject to the public's easement, does not
apply unless (15 et tne time of the convey-
ance the grantor of the deed owned the le&nd
beneath the road, street, or alley; (2}
the grentor's deed referred teo the rogd,
street, or slley or to 8 plet showing an
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abutting roed, street, or slley; and (3)
i the roed, street, or 2lley wes in exis-
B © tence at the time of the conveysnce.

(2) Under the record msde in & pend- .
., 1ng Rule 37 csse, the Rallrosd Commission -
i maoy conclude to receive sdditionsl evidence
- from the parties under the rule of Goldsmith
' v3. Humble Q0il & Refining Compsny, recently
declded by the Supreme Court, 8s to the ex-
lstence in fact of a public road street or
glley st pertinent dates, since the case ba-
fore the Commission was not developed &8s re-
qulired by the Goldswmith declslon.

Yours very truly

ATTORNEY GENERAL OF TEXAS

: | By ﬁ&.x/mt&«/

Jemes D. Smullen
Aasistant

JDS/3t/1h _
' APPROVED: March 6, 1947
ATTORNEY GENERAL

APPROVED: QPINION COMMITTEE
BWB, Chsriman
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